Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Use of Returned Spectrum in the IB Docket Nos. 05-220 and 05-221
2 GHz Mobile Satellite Service

Frequency Bands

N N N N N

To: The Commission

COMMENTS OF CTIA - THE WIRELESS ASSOCIATION®
IN SUPPORT OF THE PETITIONS FOR RECONSIDERATION

CTIA — The Wireless Association® (“CTIA”)* respectfully submits these comments in
support of the petitions for reconsideration filed by Inmarsat Ventures Limited and Inmarsat
Global Limited (together, “Inmarsat”) and Globalstar LLC (“Globalstar”)? in opposition to the
Commission’s December 9, 2005 2 GHz Order giving 24 MHz of unassigned spectrum in the 2
GHz band to TMI Communications and Company Limited Partnership (“TMI”) and ICO

Satellite Services (“1CO™).2

l. INTRODUCTION AND BACKGROUND

CTIA opposed the grant of additional spectrum to TMI and ICO in the underlying

proceedings, demonstrating that TMI and ICO failed to show any need for additional spectrum,

L CTIA - The Wireless Association® (formerly known as the Cellular Telecommunications & Internet Association)
is the international organization of the wireless communications industry for both wireless carriers and
manufacturers. Membership in the organization covers Commercial Mobile Radio Service (“CMRS”) providers and
manufacturers, including cellular, broadband PCS, and ESMR, as well as providers and manufacturers of wireless
data services and products.

2 Consolidated Petition for Reconsideration of Inmarsat Ventures Limited and Inmarsat Global Limited, IB Docket
Nos. 05-220 and 05-221 (filed Jan. 9, 2006) (“Inmarsat Petition”); Petition of Globalstar for Reconsideration, IB
Docket Nos. 05-220 and 05-221 (filed Jan. 9, 2006) (“Globalstar Petition”).

¥ See Use of Returned Spectrum in the 2 GHz Mobile Satellite Service Frequency Bands, Order, FCC 05-204 (rel.
Dec. 9, 2005) (“2 GHz Order”); see also Petitions for Reconsideration of Action in Rulemaking Proceeding, Public
Notice, Rep. No. 2752 (rel. Jan. 23, 2006).



let alone for their satellite offerings.* CTIA urged the Commission to commence a rulemaking to
consider the best use of the unassigned spectrum for the benefit of the public — not just these two
private entities.

The 2 GHz Order, however, gave the 24 MHz of spectrum to TMI and ICO. Although
the decision increased TMI’s and ICO’s spectrum holdings 250 percent, it contained no
justification for why either company needs the additional spectrum. Indeed, the decision
expressly rejected any spectrum management assessment in granting the additional spectrum to
these two entities.” Instead, it largely relied on the generalized public interest finding that more
spectrum “will facilitate ICO’s and TMI’s provision of public safety and rural broadband
services.”®

CTIA agrees with Inmarsat and Globalstar that the assignment of spectrum should be
reconsidered. Inmarsat and Globalstar amply demonstrate that the 2 GHz Order did not make
any findings regarding whether ICO and TMI need the additional spectrum to provide the public

benefits. Spectrum was assigned without any spectrum management consideration,

notwithstanding the significant interest in this spectrum as reflected in its value and the wide

* Comments of CTIA - The Wireless Association™, IB Docket No. 05-220 (filed July 13, 2005) (“CTIA July 13,
2005 Comments”); Reply Comments of CTIA - The Wireless Association™, IB Docket No. 05-220 (filed July 25,
2005); Comments of CTIA - The Wireless Association™, IB Docket No. 05-221 (filed July 29, 2005) (“CTIA July
29, 2005 Comments”); Reply Comments of CTIA - The Wireless Association™, 1B Docket No. 05-221 (filed Aug.
15, 2005) (“CTIA Aug. 15, 2005 Reply Comments™).

® The 2 GHz Order stated that “commenters who question ICO’s and TMI’s need for more spectrum are licensed to
operate on significantly more spectrum than we assign to ICO and TMI as a result of this decision. Thus, to the
extent that demonstrating a need for spectrum is relevant, it is at best unclear whether those commenters would be
able to show that they have a greater need for the spectrum at issue here than ICO and TMI.” 2 GHz Order at 41
n.115 (citations omitted). This comparison is inapt. First, with access to 180 MHz of CMRS spectrum, CMRS
licensees in the United States provide service to an estimated 203 million U.S. wireless subscribers, an industry wide
mark of more than 1 million subscribers per MHz of spectrum nationwide. CMRS licensees are among the most
efficient spectrum users in the world. Second, a CMRS licensee can add to its spectrum holdings in only two ways:
by auction or the secondary market. Either way, market forces discipline whether a licensee may acquire more
spectrum. This market-based access to spectrum stands in stark contrast to the circumstances here, where TMI and
ICO acquired the spectrum for free. TMI and ICO did not need to justify spectrum acquisition costs, and the 2 GHz
Order found no need to make a public interest showing of spectrum need.

®1d. at 7 1.



array of parties opposing the grant of additional spectrum to TMI and ICO.” CTIA, therefore,
submits these comments in support of the petitions

1. PETITIONERS DEMONSTRATE THAT TMI AND ICO FAILED TO
JUSTIFY ANY NEED FOR ADDITIONAL SPECTRUM

As Globalstar states, the 2 GHz Order constitutes “an unjustified spectrum windfall”® that
is, as Inmarsat finds, “neither supported by the record nor adequately justified.”® Indeed, the
decision to give away 24 MHz of spectrum to these two private entities is bereft of any
spectrum-based assessment and is inconsistent with the Commission’s spectrum management
responsibilities. Under these circumstances, the public interest in ensuring the best and most
efficient use of scarce spectrum commands more than a bare “more is better” finding when
valuable spectrum rights are at stake.

The 2 GHz Order gave TMI and 1CO additional spectrum in large part to facilitate
public safety and rural broadband services, but failed to assess whether these two entities need
additional spectrum to provide these services or whether they would use the additional spectrum
in an efficient or effective manner. Chairman Martin’s FCC Strategic Plan 2006-2011 sets forth
a “vision” for spectrum consistent with the Commission’s long-standing role as the nation’s
spectrum manager: “The Commission must facilitate efficient and effective use of non-federal

spectrum domestically and internationally to promote the growth and rapid deployment of

" CTIA wishes to clarify that the 2 GHz Order was misguided in claiming that CTIA argued “the spectrum at issue
should be subject to auction because such an auction would be likely to generate a great deal of revenue.” Id. at § 61
(citing CTIA July 13, 2005 Comments at 3-4). Rather, CTIA argued “[t]he demand for this spectrum is significant”
— and the fact that “it would likely be worth billions in auction revenue” serves as an indicia of the significant
interest in this spectrum. CTIA July 13, 2005 Comments at 3. CTIA did not suggest an auction in order to generate
revenue, but stated, “[g]iven the significant (and conflicting) demand for this unassigned spectrum, principles of
sound spectrum management dictate that the FCC should not engage in a presumptive, piecemeal giveaway
following an abbreviated comment cycle.” 1d. at 4. CTIA urged the Commission to reallocate the spectrum for
terrestrial use and auction it given that TMI and ICO were seeking it for terrestrial use.

8 Globalstar Petition at 16.
® Inmarsat Petition at 2.



innovative and efficient communications technologies and services.”*® With respect to the 2
GHz MSS spectrum in particular, the Commission noted previously its “continuing spectrum
management obligations to ensure that the spectrum is used efficiently and effectively.”*! The 2
GHz Order, however, does not attempt to pursue the goals of efficient and effective spectrum
use. Instead, it represents a troubling precedent, as CTIA forewarned, in that ICO and TMI have
been permitted to “acquire more spectrum for free simply by associating their requests with

important public interest goals — without any obligation to show that additional spectrum is

actually needed to achieve them.”*?

As Inmarsat correctly observes, the FCC “expressly disregarded” each of TMI’s spectrum
arguments asserting the need for more spectrum.*® Remarkably, the 2 GHz Order stated:

In deciding to increase ICO’s and TMI’s spectrum assignments, we
place no weight on a number of TMI’s arguments, including
whether additional spectrum would create “efficiencies” by
allowing TMI to take full advantage of increased power on its
satellite, or economies of scale in handset production. We also do
not rely on contentions that TMI needs additional spectrum to
deploy a network using ATC, or provide state-of-the-art air
interfaces. Accordingly, we need not address any other party’s
criticism of these contentions.*

1% Federal Communications Commission, Strategic Plan 2006-2011, at 10 (rel. Sept. 30, 2005), available at
<http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-261434A1.pdf>. These spectrum management
obligations derive in part from Section 303(g) of the Communications Act, which directs the Commission to
“encourage the larger and more effective use of radio in the public interest.” 47 U.S.C. § 303(g); see also Improving
Public Safety Communications in the 800 MHz Band, Report and Order, Fifth Report and Order, Fourth
Memorandum Opinion and Order, and Order, 19 FCC Rcd 14969, 15013 (2004) (referring to the Commission’s
“statutory duties as spectrum manager”).

1 Amendment of Part 2 of the Commission's Rules to Allocate Spectrum Below 3 GHz for Mobile and Fixed Services
to Support the Introduction of New Advanced Wireless Services, including Third Generation Wireless Systems,
Third Report and Order, Third Notice of Proposed Rulemaking and Second Memorandum Opinion and Order, 18
FCC Rcd 2223, 2238 (2003).

12 CTIA July 29, 2005 Comments at 5 (emphasis in original).
13 See Inmarsat Petition at 9-10.

142 GHz Order at ] 42 n.116 (citation omitted). In response to TMI’s pleadings that primarily argued for more
spectrum to provide ATC, CTIA argued that in that event the Commission should reallocate and auction it for
terrestrial use. Ultimately, the Commission concluded, “we are not reaching the issue of whether ICO and TMI need
additional spectrum to provide ATC, as they claim.” 2 GHz Order at 28 n.76; see also id. at 42 n.116.



The 2 GHz Order instead embraced ICO’s claim that it “is not required to provide a
technical or otherwise compelling showing of need for additional spectrum.”*® The decision
asserted “we see no reason to attempt to quantify either TMI’s or ICO’s individual spectrum
needs at this time, or to tie our spectrum authorization decisions here to such assessments.”*°
But, as Inmarsat and Globalstar repeatedly point out, it failed to make any assessment of whether
the grant of additional spectrum is needed. To that end, it did not address the most relevant case
in the underlying record: the Big LEO spectrum redistribution rulemaking.'” In 2004, the
Commission modified the license of MSS provider Iridium to provide it with access to additional
spectrum, but only after seeking “detailed comment regarding its actual current spectrum use and
substantiated projections of its future spectrum requirements.”*® The fact that TMI and ICO are
not operational did not relieve the FCC from the burden of assessing whether the spectrum grant
would result in an efficient or effective use of the spectrum or whether the record substantiated a
need for additional spectrum.

1. PETITIONERS SHOW THAT THE 2 GHz ORDER OVERSTATED THE

PUBLIC SAFETY AND RURAL BROADBAND BENEFITS THAT
WOULD ACCRUE FROM THE SPECTRUM GIVEAWAY

The 2 GHz Order concluded that grant of the additional spectrum to TMI and ICO
“would further the public interest by better enabling them to provide crucial communications
services during times of national emergencies, and to offer rural broadband services.”*® As the

petitions for reconsideration establish, however, “there is no analysis in the 2 GHz Order, nor

1> Reply Comments of ICO Satellite Services G.P., IB Docket No. 05-220, at 10 (filed July 25, 2005).

192 GHz Order at  42.

17 See Review of Spectrum Sharing Plan Among Non-Geostationary Satellite Orbit MSS Systems in the 1.6/2.4 GHz
Bands, Notice of Proposed Rulemaking, 18 FCC Rcd 1962 (2003) (“Big LEO NPRM”) (cited in CTIA July 13, 2005
Comments at 9-10, 15; CTIA July 29, 2005 Comments at 5 n.17, 12 n.58; CTIA Aug. 15, 2005 Reply Comments at
6 n.26).

18 Big Leo NPRM, 19 FCC Rcd at 2089-90 (emphasis added). This included “the demand of Iridium customers for
spectrum,” “how many subscribers Iridium plans to support” and “how efficiently Iridium is using its current
spectrum.” Id.

192 GHz Order at { 26.



any demonstration in the record, how increasing TMI’s and ICO spectrum assignments 250
percent would benefit first responders.”®® “Equally unsubstantiated” is the finding that grant of
the spectrum to TMI and ICO “will benefit rural and unserved areas.”*
The Commission refuted the claims in the record regarding this lack of convincing
evidence related to public safety as follows:
Although CTIA and Sprint question whether ICO and TMI have
adequately explained how increasing their spectrum assignments
will help them provide service in times of national emergency, we

find the first responders’ assessment of their MSS needs to be
compelling in this regard.?

The Commission relies entirely on letters from public safety agencies — “brief and
virtually identical” according to Inmarsat — that provide “no rationale or data to support dividing
the band” between 1CO and TMI.?® Nothing in the letters suggests why TMI and ICO need more
spectrum to provide public safety-related services or why they could not otherwise provide such
services with their existing spectrum assignments.** Indeed, although the 2 GHz Order and its
accompanying news release touted the public safety benefits of the decision, nowhere are TMI
and ICO obligated to provide service to further public safety agencies’ needs.”®

Similarly, the Commission concludes that the spectrum grant will aid rural broadband —
but there is no evidentiary support for this finding. As Globalstar readily acknowledges, “there
is absolutely no requirement in the Commission’s existing 2 GHz MSS rules that TMI and ICO

serve any of these areas.”?®

% |nmarsat Petition at 9 (emphasis in original).
2! Globalstar Petition at 9.

222 GHz Order at { 28 (citations omitted).

% Inmarsat Petition at 10.

#1d.

% See News Release, Federal Communications Commission, FCC Spectrum Assignment Boosts 2 GHz MSS
Operators’ Ability to Provide Public Safety Services (rel. Dec. 9, 2005).

% Globalstar Petition at 9.



Ultimately, the end result is a decision to increase two entities’ spectrum holdings 250
percent “with no justification for why this particular amount of spectrum is needed to provide
these benefits.”?” The 2 GHz Order did not represent the exercise of sound spectrum
management judgment.

IV. CONCLUSION
In light of the above, the FCC should reconsider this unwarranted — and unjustified —

spectrum giveaway.

Respectfully submitted,

/s/ Christopher Guttman-McCabe

CTIA - THE WIRELESS ASSOCIATION®
1400 16™ Street, NW Suite 600

Washington, D.C. 20036

(202) 785-0081

Michael F. Altschul
Senior Vice President, General Counsel

Christopher Guttman-McCabe
Vice President, Regulatory Policy

Its Attorneys

February 16, 2006

2" Inmarsat Petition at 14.
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